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The F. P. A. wishes to call to the attention of 
its members two recent additions to the English 
Survey of International Affairs, 1925, prepared 
by the Royal Institute of International Affairs— 
Volume II dealing with World Affairs, Europe, 
the Far East, and the American Continent; and 
a Supplement which contains a chronology of 
international events and treaties from 1920 to 
1925, inclusive. The F. P. A. will be glad to 
order copies for its members at a reduced price, 
which includes postage, of $6.75 for Volume II, 
and $3.40 for the Supplement. 


THE KELLOGG TREATY 


TN 


. ¥~ paeans of praise which hailed the 
signing of the Kellogg treaty on 
August 27 reflect the readiness of the 
peoples of the world to accept for the 
moment the high estimate publicly placed 
upon the pact by its framers. 

The attention of the world will now be 
centered upon the United States Senate. 
Other countries will await our action be- 
fore they ratify. Will the Senate advise 
ratification of the treaty as it stands, or 
will it insist that the extremely pertinent 
exchanges of notes which preceded sign- 
ing and which modify the text with sub- 
stantial reservations be submitted to it 
for its approval? 

In the past the Senate has often been 
charged with blocking the path of prog- 
ress and mutilating agreements solemnly 
entered into by the Executive.* But 
should the Senate be blamed if it attempts 
to give precision to a treaty whose terms 
are indefinite, and purport to be without 
qualification, when in legal and actual fact 
they are qualified by reservations with- 
out which the text would never have been 
signed? To consider the text of the Kel- 
logg pact apart from the exchanges of 
notes which qualify and limit its scope 
would be to follow the example of the 
ostrich. This view was expressed at 
Williamstown last week by a leading 
American jurisconsult, Professor Edwin 
M. Borchard of Yale, who declared that 
the legal effect of the reservations made 
yy the various powers in agreeing to sign 

he Kellogg treaty was practically the 
same as if they had been written into 
Article I of the treaty. 


*The Foreign Poilcy Association is preparing a list 
of treaties which have been amended by the Senate. 


Mr. Borchard maintained, moreover, 
that not only did the notes qualify the 
text of the treaty, but the reservations 
gave a definite legal sanction to wars 
which have never previously had such 
legal sanction. Hitherto war has gener- 
ally been regarded by jurists as being 
neither lawful nor unlawful. It has been 
considered as an event “incapable of legal 
control but entailing legal consequences.’’* 
International law very early gave up the 
attempt to say what wars were legal, in 
the sense of being just. 


Of the reservations to the Kellogg 
treaty, however, Mr. Borchard has re- 
cently said: 

“The treaty as now qualified by the French 
and British reservations constitutes no re- 
nunciation or outlawry of war, but in fact 
and in law, a solemn sanction for all wars 
mentioned in the exceptions and qualifications, 

. wars of self-defense, each party being 
free to make its own interpretation as to when 
self-defense is involved; wars under the 
League Covenant, under the Locarno treaties 
and under the French treaties of alliance, ... 
and wars in any region where Great Britain 
has a special and vital interest.” 

But the difficulty may be turned to ad- 
vantage. The course of action does not 
lie in forcing the Senate to swallow the 
treaty as it stands. Rather, what is called 
for is a further exchange of notes between 
the signatories giving precision to the 
reservations. In _ particular, what is 
meant by self-defense? In exactly what 
regions does Great Britain wish to retain 
the right to use war as an instrument of 
national policy? There is everything to 
gain and little to lose by further definition. 


*Wright, Quincy, “Changes in the Conception of War,” 
American Journal of International Law, October, 1924, 
p. 756. 
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_The emotionalists, however, resent defi- 
nition. The issue is sharply drawn be- 
tween those persons who boast that they 
are not lawyers and can therefore see 
“larger” issues invisible to legal minds, 
and those persons trained in the law who 
will eventually interpret the pact. The 
former feel that definitions and precision 
defeat their aims. They favor a loose 
use of terms into which they can pump 
their hopes, thus swelling the meaning of 
the treaty until it can be understood only 
by those who deal blithely in imponder- 
ables. They prefer a treaty renouncing 
war in absolute terms. 

It should be obvious, however, that it 
is not definition which defeats their aims. 
The realist feels that however desirable 
it might or might not be to go all the 
way—to renounce all wars of national 
policy without excepting self-defense, 
wars under the Monroe Doctrine, wars 
under what has been termed the British 
“roving Monroe license” to wage wars 
where Britain has vital interests—it is 
nevertheless evident that none of the sig- 
natories has the faintest intention of giv- 
ing up the claim to wage certain wars as 
an instrument of national policy. The 
British attitude is that intellectual hon- 
esty compels them to state frankly the 
cases in which Britain would not renounce 
the claim to wage war as an instrument 
of national policy. (The United States 
has not been so explicit about the Monroe 
Doctrine.) Similarly the French origin- 
ally wished to state frankly in a separate 
protocol just what wars they did not re- 
nounce. Secretary Kellogg opposed this 
and said that reservations or qualifica- 
tions would destroy the significance of the 
treaty, but later accepted the reservations 
in the exchange of notes. The reserva- 
tions thus exist and the thing to be done 
is to define them. 

If the reservations give a definite legal 
sanction to certain wars, at least all other 
wars lack such sanction. The field of war 
is narrowed, and the way is paved legally 
to control what was heretofore legally 
uncontrollable. The next step is to define 
and delimit (and thus control) the specific 
wars sanctioned. Something along this 
line might be accomplished immediately 
by a further exchange of notes. It should 
be borne in mind, however, that any fur- 
ther exchange of notes in order to have 
the legal validity of the notes exchanged 
prior to the signing of the treaty would 
have to be ratified by the various coun- 
tries and in the United States would have 
to be approved by the Senate. 

H. W. B. 


——— Page Two 


The Greek Election 

REECE has once more confirmed its 

post-war decision to adhere to a re- 
publican form of government. It has also 
decided once more to entrust its domestic 
and foreign affairs to the practiced lead- 
ership of Premier Venizelos, whose re- 
turn from voluntary retirement occurred 
somewhat spectacularly last May. The 
elections of August 19 were overwhelm- 
ingly in favor of the man whose influence 
made it possible, more than a decade and 
a half ago, for the Balkan countries to 
organize a league against the Ottoman 
Sultan. Many of his supporters hope that 
he will succeed again in infusing a more 
friendly spirit into Balkan relationships, 
and settle satisfactorily the issues out- 
standing between Greece and its neigh- 
bors. 

Had Premier Venizelos permitted the 
elections to be held under the former sys- 
tem of proportional representation, the 
ranks of the opposition would have in- 
cluded more than the sixteen deputies 
who actually obtained seats. But as it is, 
with 234 supporters in the new parlia- 
ment, Premier Venizelos has a clear field 
for putting his own policies into effect. 


E. P. M. 


Book Notes 


Principles of the Constitutional Jurisprudence 
of the German National Republic, by Johannes 
Mattern. Baltimore, Johns Hopkins Press, 
1928. 


A penetrating study of the republican consti- 
tutional system in Germany by a profound 
student of the subject. Even political scientists 
whose interests do not lie primarily in the field 
of German constitutional law will find much of 
value in the book. 


The Interpretation of Treaties, by T. C. Yu. 
New York, Columbia University Press, 1927. 


A keen analysis of the problem of treaty 
interpretation. 
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York, the Macmillan Company, 1928. 
International Hygiene, by C. W. Hutt. London, 


Methuen & Company, Ltd., 1927. 

Mussolini, the Man of Destiny, by Vittorio E. De 
Fiori. New York, E. P. Dutton & Company, 
1928. 


That Mexican, by Robert N. McLean. New York, 
Fleming H. Revell Company, 1928. 


Peace in Europe, by Augur. New York, D. 


Appleton and Company, 1928. 


Present-Day Russia, by Ivy Lee. 


New York, the 
Macmillan Company, 1928. 
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